
 

 
 
 
 
 

 
Mrs Maria Miller MP 

Chair of the Women and Equalities Committee 
Houses of Parliament 

London 
SW1A 0AA 

 
1 October 2015 
 
 
Dear Mrs Miller,  
 
Transgender Equality Inquiry: Issues affecting transgender prisoners 
 
I am writing in response to your request for information about the issues affecting 
transgender prisoners.  Our submission is attached. 
 
The detailed role and responsibilities of the Prisons and Probation Ombudsman are set out 
my Terms of Reference.   I have two main duties: 

 
 To investigate deaths of prisoners, young people in detention (including residents in 

secure children’s homes), approved premises’ residents and immigration detainees 
due to any cause, including any apparent suicides and natural causes. 

 To investigate complaints made by prisoners, young people in detention (young 
offender institutions and secure training centres), offenders under probation 
supervision and immigration detainees.  

 
Our submission is drawn from the lessons my office has learnt from individual 
investigations and from our Learning Lessons publications which look across 
investigations to identify broader themes. 
 
 
Yours sincerely 

 
Nigel Newcomen CBE 
Prisons and Probation Ombudsman 



 

 
Introduction 

Prison Service Instruction (PSI) 07/2011 The Care and Management of Transsexual 

Prisoners governs how the National Offender Management Service (NOMS) should meet 

the needs of transgender prisoners.  It covers medical treatment, living in an acquired 

gender role and sets out NOMS’ legal responsibilities.  Gender reassignment is considered 

a protected characteristic under the Equality Act 2010, so prisoners must not be 

discriminated against or harassed because of it.  The PSI is not prescriptive.  Although this 

PSI expired in March of this year, it remains binding until such time as it is revised by 

NOMS.    

 

Data 

We have carried out a limited number of investigations into complaints made by, and the 

deaths of, transgender prisoners.  The learning from these investigations is set out below.  

However, NOMS do not currently record if a prisoner is transgender so our own equality 

and diversity monitoring is stymied by this lack of information.  As a result, we are only 

able to identify complaint investigations where the prisoner has disclosed to us their 

transgender status, which usually only occurs in cases where this status is relevant to their 

complaint.   

 

Clearly, more needs to be done by NOMS, to enable their own monitoring and to facilitate 

scrutiny bodies such as this office to identify complaints from transgender prisoners. 

Without this, neither NOMS nor ourselves can be assured that the specific protections 

afforded to this group under equality legalisation are provided to them while they are in 

custody or that broader lessons from our investigations are being learned across the 

prison system.   

 

We are better able to identify the transgender status of prisoners who have died, as our 

investigators and clinical reviewers have access to their medical records as part of the 

investigation. 

 



 

Complaints 

We have identified 10 complaints relating to transgender issues from 2012/13 onwards, of 

which seven were eligible for investigation (usually ineligibility is because the complainant 

has not first gone though the internal prison complaint process before applying to the 

Ombudsman as required under our Terms of Reference).  

 

These complaints came from four different male to female transgender prisoners and 

related to five prisons, spread across the prison estate: Frankland, Elmley, Wymott, 

Manchester and Maidstone.  We upheld, and made recommendations, in three of these 

complaints.  Two case studies of complaints from transgender prisoners have been 

appended to this submission 

 

Given the paucity of official information available, it is difficult even to know whether the 

small number of complaints to the Ombudsman from transgender prisoners is an issue in 

itself. It may be that the number is proportionate to the number of transgender prisoners 

within the prison system or that their gender goes unrecognised because it is not 

apparently relevant to the complaint or that complaints are being satisfactorily resolved at 

a local level. Without better data this will remain uncertain. It is also unlikely to be resolved 

in the near future as, in response to a Parliamentary Question on 5 March 2014, NOMS 

said it did not hold information centrally on the number of transgender prisoners within the 

prison estate and this information “could not be obtained without conducting a survey of all 

prisoners requesting them to provide their status on the basis of voluntary self-

declaration”.   

 

However, one theme that does appear to emerge from complaints from transgender 

prisoners was access to, or restrictions on, make-up or clothing which would help the 

prisoner to live in their acquired gender.  Our recommendations were often specific to the 

nature of complaint, however in two of the three cases the prison was required to ensure 

that their local policy was compliant with the PSI or that staff be reminded of the 

requirements of both local and national policy regarding transgender prisoners.  It should 

be added that it is not unusual for us to make recommendations that prisons should 

ensure that their staff are aware of, and feel confident in implementing, Prison Service 

Instructions, but perhaps this is all the more pertinent in the context of transgender issues 

about which many prison staff may lack awareness and training.  



 

Deaths 

We have identified four investigations into the deaths of transgender prisoners, three self-

inflicted and one from natural causes.  The transgender status of the prisoner was not a 

direct causal factor in any of these deaths, although an examination of these cases 

highlights the particular vulnerabilities of these prisoners and the need for the Prison 

Service to improve compliance with PSI 07/2011. 

 

These cases were: a death at HMP Frankland in 2014, a death at HMP Belmarsh in 2013, 

a death at HMP Full Sutton in 2012, and a death at HMP Eastwood Park in 2006 (all may 

be accessed on our website).  We have outlined two of these cases below. 

 

The investigation into the death at Full Sutton found that, while the woman wore women’s 

clothing, had access to make up and the majority of staff referred to her as a female and 

met the prison’s diversity officer weekly, she did not formally meet either of her assigned 

personal officers to discuss her gender reassignment in line with the PSI.  PSI 7/2011 

requires personal officers to meet monthly with prisoners going through gender 

reassignment. There was no evidence of such a meeting in the woman’s records.  An 

officer was appointed as an additional personal officer when she moved wings because of 

her “special circumstances” (gender reassignment), but the officer never made an entry in 

her case history notes. Her other personal officer did not make an entry in her case history 

notes for four months, between the end of November 2011, when she first introduced 

herself, and March 2012.  We concluded that this suggested an ineffective and 

unsupportive relationship which prevented either personal officer from identifying any 

specific concerns that the woman had and was not compliant with the PSI.  More 

positively, our independent clinical reviewer considered healthcare staff addressed her 

gender dysphoria appropriately and that she received sufficiently regular support from the 

prison’s healthcare team, in particular by the mental health in-reach and psychology 

teams.    

 

The investigation into the death at Belmarsh highlighted the challenge that prisons pose to 

those on the transition pathway.  The prisoner, who had been diagnosed with gender 

dysphoria and had been taking hormone replacement treatment for gender reassignment, 

decided to live as a man at Belmarsh because he was concerned he would be vulnerable 



 

if he chose to live as a woman rather than because he had changed his mind about his 

gender identity.   

 

Learning Lessons Publications 

Professor Michael Brookes in oral evidence to the Committee on 15 September referred to 

a PPO report published in 2003.  We have identified this report as a learning lessons 

bulletin on sexual abuse in prison published in February 2013.  It can be found here.   

 

This report found that prisons needed to ensure they were conforming with the Equality 

Act 2010, specifically in relation to transgender prisoners (as set out in PSI 07/2011).  

Though we noted the challenge to prisons of meeting the needs of transgender prisoners, 

the law is clear that in a single sex service environment, a transgender person should be 

treated according to the sex they identify with and be permitted to live permanently in their 

acquired gender, with access to appropriate clothes and risks to them properly managed 

and this challenge needs to be met. 

 

October 2015 

 



 

Case Study 1 

 
Ms A complained to the PPO, claiming to have suffered discrimination related to her status 
as a pre-op transsexual prisoner. 
 
Her complaint focused on two issues: 
 

- Not being given time to put on make up before being called for a mandatory drug 
test (MDT), which would have resulted in her having to walk through the prison 
without wearing the makeup she uses to conceal her beard and moustache area.  
She therefore refused to go to the test and subsequently faced an adjudication 
charge.   

 
- A comment made by a prison Governor, while she was going through the 

adjudication process.  She said she was asked by the Governor why she had 
refused to go for the test and she told him that she had not been provided with any 
time to put make-up on before leaving the cell. She said that the Governor replied 
that 'all prisoners are treated equally'. 

  
In her complaint, Ms A referred to Prison Service Instruction (PSI) 07/2011, and said that 
the PSI makes it clear that although all prisoners are equal, not all are the same.   
  
Ms A said that the Governor displayed a lack of sensitivity and failed in his duty of care 
towards her as a prisoner with a “protected characteristic” by not ensuring that PSI 
07/2011 was adhered to. She also said that he breached Article 8 of the European 
Convention of Human Rights (ECHR) by interfering with her personal autonomy and not 
recognising her protected characteristic. 
  
Ms A’s complaint was not upheld.  Our investigation concluded: 
  
Complaint about not being allowed additional time to put on make-up before MDT  
 
PSI 07/2011 states that items that assist prisoners with their presentation in their acquired 
gender may not be restricted. There did not appear to be any evidence that the prison did 
not allow Ms A access to these items, and as such it could not be argued that the prison 
acted against the guidance provided in the PSI. 
 
PSO 3601 (relating to mandatory drug testing) states that prisoners must provide a sample 
for MDT when required to do so. Although Ms A felt that it was inflexible to not allow her 
some time to apply make-up before leaving her cell, it is apparent that, by refusing to 
attend the MDT when instructed, Ms A did disobey a lawful order, and was subject to 
disciplinary measures as a result. This was in line with PSO 3601. 
 
Although there was an area of contention here, in that Ms A felt that by rigidly applying 
MDT regulations the prison did not support her with her presentation in her acquired 
gender, it is the role of the PPO to investigate whether a prison has breached regulations 
or acted against Prison Service guidance. In this case, we were satisfied that the prison 
acted in accordance with relevant prison policy. 
 



 

It was also worth noting that before approaching the PPO, Ms A complained internally by 
completing a Discrimination Incident Reporting Form (DIRF). She received a full and 
detailed response to her DIRF from the prison, which highlighted the relevant prison rules, 
while also demonstrating sympathy with her position. 
 
 
Complaint about comment during adjudication hearing - "all prisoners are treated equally" 
 
Having examined her complaint, our investigator was satisfied that the Governor’s 
comment did not constitute a breach of legislation or guidance, nor did it demonstrate a 
discriminatory attitude towards Ms A based upon her protected characteristic. PSI 07/2011 
instructs that transsexual prisoners be afforded the same opportunities as other prisoners 
while being supported to overcome challenges associated with gender reassignment, and 
the Governor’s comment did not contradict this sentiment. The PSI does not indicate that 
transsexual prisoners should not be subject to the same rules and disciplinary procedures 
as other prisoners for the same offences. 
  
 
Case Study 2 
 
Ms B complained about the prison’s decision to give her Incentives and Earned Privileges 
(IEP) warnings and subsequently downgrade her IEP level because she had been wearing 
lipstick. IEP levels are categories applied to prisoners which determine the benefits they 
receive or privations imposed on them.  A prisoner’s behaviour is assessed over time and 
they are then assigned to one of a number of levels.  Those on a higher level will be 
rewarded, for example having access to television, or being allowed to receive more 
visitors than those on a lower level. Basic is the lowest level. 
 
Ms B complained that she was given an IEP warning for wearing lipstick, and was 
downgraded to basic IEP level several days later.  She said that she signed a transgender 
compact which said that she could have make up in her possession but was expected to 
wear ‘minimum make up’ at all times.   A transgender compact is a written agreement 
between the prison and a prisoner going through transition while in prison custody, which 
has the purpose of providing clear information for the prisoner and staff about 
requirements and entitlements. 
 
In relation to make up, the compact signed by Ms B stated ‘You are permitted make up in 
your possession.  We expect you to wear minimum make up at all times.’  Nowhere in the 
compact does it clarify what is meant by ‘minimum make up’.  Ms B said that when she 
appealed the charge she asked what this actually meant.  She said that the officer who 
placed her on basic IEP level told her that this meant that she could only wear foundation.  
She argued that this was not in accordance with Prison Service Instructions and pointed 
out that the prison had allowed her to purchase lipstick. 
 
Prison Service Instruction (PSI) 07/2011 states: 
 

Prisons should obtain from an equivalent opposite gender prison a set of guidelines 
for what clothing and make up is acceptable.  Such guidelines can often be adopted 
almost entirely for transsexual prisoners.’ 

 



 

Our investigator contacted NOMS to clarify the position regarding make up in the 
transgender population and in the female estate.  The response received stated there is no 
restriction (other than volumetric) on the type of make up that a prisoner may have in 
possession, nor is there any restriction on what make up may be worn, where in the prison 
it may be worn or at what times.  However, they said that make up is regulated by decency 
values and so must be used appropriately.  They said that some male to female (MTF) 
transgender prisoners had sometimes taken wearing make up to extremes, applying far 
more than would be considered reasonable, and in such cases, a prison would possibly be 
justified in issuing an IEP warning.  However, this would be dependent on some prior 
agreement as to what constituted an acceptable amount of make up. 
 
Ms B’s complaint was upheld by the PPO and recommendations were made.  Our 
investigation concluded that it is possible that Ms B had applied make up to excess, and 
that this may have been what triggered one or more of the IEP warnings.  However, a 
warning would only be appropriate in such circumstances if agreement had already been 
reached about what was considered acceptable.  From the evidence seen, it appeared 
that no such agreement was ever reached, making any such warning inappropriate.  The 
PSI also advises that appropriate make up should be in line with guidelines for female 
prisons, and NOMS confirmed there were no restrictions on the type of make up to be 
worn, but regarding the volume only.  It was therefore inappropriate for warnings to be 
made regarding the use of lipstick, unless that warning was in relation to too much make 
up overall.   
 
Consequently, the PPO recommended that the Governor of the prison: 

 issue a formal letter of apology to Ms B,  
 consider whether Ms B was subject to any loss of earnings because of the IEP 

downgrade and, if so, ensures that she receives any back pay due to her, 
 arrange for the transgender compacts of all transgender prisoners to be revisited 

and, if necessary, redrafted to ensure parity with make up allowances in the 
female estate 


